
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

JOHN WESLEY GUNTER )
Claimant )

VS. )
) Docket No. 181,158

DODGE HOUSE, INC.                       )
Respondent )

AND )
)

UNITED STATES FIDELITY & GUARANTY CO. )
Insurance Carrier )

 ORDER

ON the 14th day of December, 1993, the application of the respondent for review by the W orkers
Compensation Appeals Board of an Order entered by Administrative Law Judge John D. Clark, on October
26, 1993, came on before the Appeals Board for oral argument by telephone conference.

APPEARANCES

Claimant did not appear, but was given written notice of hearing by his former attorney by mailing
dated November 19, 1993.  Respondent and insurance carrier appeared by their attorney, Dana D. Preheim,
of W ichita, Kansas.  There were no other appearances.

RECORD

The record before the Appeals Board is the transcript of the preliminary hearing before the
Administrative Law Judge on October 26, 1993, and his entire file.

ISSUES

(1) Did the claimant meet with a compensable accidental injury on August 3, 1993?

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Having reviewed the entire evidentiary record in the file of the Administrative Law Judge, the Appeals
Board makes the following findings of fact and conclusions of law:

(1) The credible evidence fails to establish that claimant experienced an accidental injury on August 3,
1993.  Claimant's description of the facts surrounding his accident is highly suspicious.  The testimony of Chet
W itham, a disinterested party, is persuasive that claimant advised him only minutes before the alleged
accident that claimant was unhappy working for the respondent and knew ways to get money out of a
company without working.  

(2) Claimant's description of the accident is not credible.  In order for the accident to have occurred as
claimant describes, the claimant would have had to either flip or laterally roll 180 degrees in the air to land
upon his back, while slowing the fall of the sofa loveseat to cause it to land on him.  W hen Mr. W itham came
to claimant's aid shortly after the alleged incident, he found claimant lying on the ground twitching his arms
and legs.  Contrary to claimant's testimony, Mr. W itham states that the loveseat was not on claimant, but was
setting to the side.  There was no damage to the loveseat.

(3) The medical information provided does not assist claimant in his burden of proof.  The tests provided
at St. Francis Hospital were normal.  There is nothing objective in the record to substantiate claimant's
complaints.  On the other hand, the medical records indicate that claimant was not cooperative in submitting
himself for examination.  Regarding the twitching and jerking,  there is no medical evidence to explain that
phenomenon.



(4) The record is laced with inconsistencies between claimant's testimony and others.  The Appeals
Board finds claimant testimony is untrustworthy and that he has failed to establish a compensable, accidental
injury.

WHEREFORE, it is the finding, decision and order of the Appeals Board for preliminary hearing
purposes that claimant has not met his burden of establishing a compensable, accidental injury on August
3, 1993, and that the Order of Administrative Law Judge John D. Clark, dated October 26, 1993, is reversed. 

IT IS SO ORDERED.

Dated this          day of December, 1993.

                                                                                       
BOARD MEMBER

                                                                                      
BOARD MEMBER

                                                                                      
BOARD MEMBER

cc: John W esley Gunter, 516 N. Cleveland, #B, W ichita, Kansas 67214
Dana D. Preheim, 200 W est Douglas, 6th Floor, W ichita, Kansas 67202
John D. Clark, Administrative Law Judge
George Gomez, Director


